IAC 5/14/14 Racing and Gaming[491] Ch 4, p.1

CHAPTER 4

CONTESTED CASES AND OTHER PROCEEDINGS
[Prior to 11/19/86, Racing Commission[693]]
[Prior to 11/18/87, Racing and Gaming Division[195]]

491—4.1(17A) Scope and applicability. This chapter applies to contested case proceedings conducted
by the racing and gaming commission. The chapter shall also apply to gaming boards’ and board of
stewards’ proceedings and gaming representatives’ actions.

491—4.2(17A) Definitions. Except where otherwise specifically defined by law:

“Board of stewards” means a board established by the administrator to review conduct by
occupational and pari-mutuel licensees that may constitute violations of the rules and statutes relating
to pari-mutuel racing. The administrator may serve as a board of one.

“Commission”” means the racing and gaming commission.

“Contested case” means a proceeding defined by Iowa Code section 17A.2(5) and includes any
matter defined as a no factual dispute contested case under 1998 Iowa Acts, chapter 1202, section 14.

“Gaming board” means a board established by the administrator to review conduct by occupational,
excursion gambling boat, gambling structure, and gambling game licensees that may constitute violations
of the rules and statutes relating to gaming. The administrator may serve as a board of one.

“Gaming representative” means an employee of the commission assigned by the administrator
to a licensed pari-mutuel racetrack, excursion gambling boat, or gambling structure to perform the
supervisory and regulatory duties of the commission.

“Issuance” means the date of mailing of a decision or order or date of delivery if service is by other
means unless another date is specified in the order.

“Party” means each person or agency named or admitted as a party or properly seeking and entitled
as of right to be admitted as a party.

“Presiding officer”” means the administrative law judge presiding over a contested case hearing or
the commission in cases heard by the commission.

“Proposed decision” means the administrative law judge’s recommended findings of fact,
conclusions of law, decision, and order in a contested case in which the commission did not preside.

“Steward” means a racing official appointed or approved by the commission to perform the
supervisory and regulatory duties relating to pari-mutuel racing.

491—4.3(17A) Time requirements.

4.3(1) In computing any period of time prescribed or allowed by these rules or by an applicable
statute, the day of the act, event or default from which the designated period of time begins to run shall
not be included. The last day of the period so computed shall be included, unless it is a Saturday, Sunday,
or legal holiday, in which event the period runs until the end of the next day which is not a Saturday,
Sunday, or legal holiday. Legal holidays are prescribed in lowa Code section 4.1(34).

4.3(2) All documents or papers required to be filed with the commission shall be delivered to any
commission office within such time limits as prescribed by law or by rules or orders of the commission.
No papers shall be considered filed until actually received by the commission.

4.3(3) For good cause, the presiding officer may extend or shorten the time to take any action, except
as precluded by statute. Except for good cause stated in the record, before extending or shortening the
time to take any action, the presiding officer shall afford all parties an opportunity to be heard or to file
written arguments.

DIVISION I
GAMING REPRESENTATIVE, GAMING BOARD,
AND BOARD OF STEWARDS

491—4.4(99D,99F) Gaming representatives—licensing and regulatory duties.
4.4(1) The gaming representative shall make decisions whether to approve applications for
occupational licenses, in accordance with the rules and statutes.
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a. Each decision denying a license for an occupational license shall be in writing. The decision
must contain a brief explanation of the reason for the decision, including a reference to the statute or rule
serving as the basis for the decision.

b. Rescinded TAB 2/5/03, effective 3/12/03.

c. Rescinded TAB 9/29/04, effective 11/3/04.

d.  Upon the filing of a timely and perfected appeal, the applicant has the right to a contested case
proceeding, as set forth supra in these rules.

4.4(2) The gaming representative shall monitor, supervise, and regulate the activities of
occupational, pari-mutuel racetrack, gambling game, excursion gambling boat, and gambling structure
licensees. A gaming representative may investigate any questionable conduct by a licensee for any
violation of the rules or statutes. A gaming representative may refer an investigation to the gaming
board upon suspicion that a licensee or nonlicensee has committed a violation of the rules or statutes.

a. A gaming representative shall make a referral to the gaming board in writing. The referral
shall make reference to rules or statutory provisions at issue and provide a factual basis supporting the
violation.

b.  The gaming representative making the referral to the gaming board, or a designee of the gaming
board, shall appear before the gaming board at the hearing to provide any information requested by the
board.

4.4(3) A gaming representative shall summarily suspend an occupational license when a licensee
has been formally arrested or charged with a crime that would disqualify the licensee, if convicted, from
holding a license and the gaming representative determines that the licensee poses an immediate danger
to the public health, safety, or welfare of the patrons, participants, or animals associated with a facility
licensed under lowa Code chapter 99D or 99F. Upon proof of resolution of a disqualifying criminal
charge or formal arrest, regardless of summary suspension of a license, the gaming representative shall
take one of the following courses of action:

a. If the license was summarily suspended and the charges are dismissed or the licensee is
acquitted of the charges, the gaming representative shall reinstate the license.

b.  If the licensee is convicted of the charges, the gaming representative shall deny the license.

c.  Ifthe licensee is convicted of a lesser charge, it is at the discretion of the gaming representative
whether to reinstate or deny the license pursuant to 491—Chapter 6.

4.4(4) The gaming representative shall revoke the license of a person reported to the commission as
having refused drug testing or as having a confirmed positive drug test result for a controlled substance,
for a drug test conducted pursuant to lowa Code section 730.5 or 99F.4(20).

4.4(5) A gaming representative may eject and exclude any person from the premises of a pari-mutuel
racetrack, excursion gambling boat, or gambling structure for any reason justified by the rules or statutes.
The gaming representative may provide notice of ejection or exclusion orally or in writing. The gaming
representative may define the scope of the exclusion to any degree necessary to protect the integrity
of racing and gaming in lowa. The gaming representative may exclude the person for a certain or an
indefinite period of time.

4.4(6) The gaming representative may forbid any person from continuing to engage in an activity
the representative feels is detrimental to racing or gaming until resolved.

4.4(7) The gaming representative shall have other powers and duties set forth in the statutes and
rules, and as assigned by the administrator.

4.4(8) A gaming representative may summarily suspend an occupational licensee in accordance with

rule 491—4.47(17A).
[ARC 8029B, IAB 8/12/09, effective 9/16/09]

491—4.5(99D,99F) Gaming board—duties. The gaming board conducts informal hearings whenever
the board has reasonable cause to believe that a licensee, an occupational licensee, or other persons
have committed an act or engaged in conduct which is in violation of statute or commission rules. The
hearings precede a contested case hearing and are investigative in nature. The following procedures will

apply:
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4.5(1) The gaming board shall consist of three gaming representatives, as assigned by the
administrator. The administrator has the discretion to create more than one gaming board, to set terms
for gaming board members, to assign alternates, and to make any decisions necessary for the efficient
and effective operation of the gaming board. A gaming representative who has made a referral to the
gaming board shall not sit on the board that makes a decision on the referral.

4.5(2) The administrator may designate an employee to act as gaming board coordinator. The
gaming board coordinator shall have the power to assist and advise the gaming board through all aspects
of the gaming board hearing process. The gaming board coordinator may review any referral from
gaming representatives prior to setting the matter for hearing before the gaming board. The gaming
board coordinator, in consultation with the administrator or the administrator’s designee, may return
the referral to the initiating gaming representative if the information provided appears insufficient to
establish a violation. The gaming board coordinator shall otherwise assist the gaming board in setting
the matter for hearing.

4.5(3) The gaming board, upon receipt of a referral, may review the referral prior to the hearing.
The gaming board may return a referral to the initiating gaming representative on its own motion prior
to hearing if the information provided appears insufficient to establish a violation.

4.5(4) Upon finding of reasonable cause, the board shall schedule a hearing to which the license
holder shall be summoned for the purpose of investigating suspected or alleged misconduct by the license
holder, at which all board members or their appointed representatives shall be present in person or by
teleconference. The license holder may request a continuance for good cause in writing not less than
24 hours prior to the hearing except in cases of unanticipated emergencies. The continuance need not
necessarily stay any intermediate sanctions.

4.5(5) The notice of hearing given to the license holder shall give adequate notice of the time, place
and purpose of the board’s hearing and shall specify by number the statutes or rules allegedly violated.
If a license holder, after receiving adequate notice of a board meeting, fails to appear as summoned, the
license holder will be deemed to have waived any right to appear and present evidence to the board.

4.5(6) The gaming board has complete and total authority to decide all issues concerning the process
of the hearing. The gaming board shall recognize witnesses and either question the witnesses or allow
them to give a narrative account of the facts relevant to the case. The gaming board has the right to request
witnesses or additional documents that have not been submitted by the initiating gaming representative.
The licensee has no right to present testimony, cross-examine witnesses, make objections, or present
argument, unless specifically authorized by the gaming board.

4.5(7) 1t is the duty and obligation of every licensee to make full disclosure at a hearing before the
board of any knowledge possessed regarding the violation of any rule, regulation or law concerning
racing and gaming in lowa. No person may refuse to testify before the board at any hearing on any
relevant matter within the authority of the board, except in the proper exercise of a legal privilege. No
person shall falsely testify before the board.

4.5(8) Persons who are not holders of a license or occupational license and who have allegedly
violated commission rules or statute, or whose presence at a track or on a riverboat is allegedly
undesirable, are subject to the authority of the board and to any penalties, as set forth in rule
491—4.7(99D,99F).

4.5(9) The gaming board has the power to interpret the rules and to decide all questions not
specifically covered by them. The board has the power to determine all questions arising with reference
to the conduct of gaming, and the authority to decide any question or dispute relating to racing or
gaming in compliance with rules promulgated by the commission or policies approved for licensees,
and persons participating in licensed racing or gaming agree in so doing to recognize and accept that
authority. The board may also suspend the license of any license holder when the board has reasonable
cause to believe that a violation of law or rule has been committed and that the continued performance
of that individual in a licensed capacity would be injurious to the best interests of racing or gaming.

4.5(10) The gaming board shall enter a written decision after each hearing. The decision shall find
whether there is a violation of the rules or statutes and, if so, shall briefly set forth the legal and factual
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basis for the finding. The decision shall also establish a penalty for any violation. The gaming board has
the authority to impose any penalty as set forth in these rules.

4.5(11) Rescinded IAB 9/29/04, effective 11/3/04.

4.5(12) Upon the filing of a timely and perfected appeal, the licensee has the right to a contested
case proceeding, as set forth supra in these rules.

4.5(13) Informal settlements. A licensee may enter into a written stipulation representing an
informed mutual consent with a gaming representative. This stipulation must specifically outline the
violation and the penalty imposed. Stipulations must be approved by the gaming board. Stipulations
are considered final agency action and cannot be appealed.

491—4.6(99D,99F) Stewards—licensing and regulatory duties.

4.6(1) The stewards shall make decisions whether to approve applications for occupational licenses,
in accordance with the rules and statutes.

a. Each decision denying an application for an occupational license shall be in writing. The
decision must contain a brief explanation of the reason for the decision, including a reference to the
statute or rule serving as the basis for the decision.

b. Rescinded TAB 2/5/03, effective 3/12/03.

¢.  An applicant for an occupational license may appeal a decision denying the application. An
appeal must be made in writing to the office of the stewards or the commission’s office in Des Moines.
The appeal must be received within 72 hours of service of the decision. The appeal must contain
numbered paragraphs and set forth the name of the person seeking review, the decision to be reviewed,
separate assignments of error, clear and concise statement of relevant facts, reference to applicable
statutes, rules or other authority, prayer setting forth relief sought and signature, name, address, and
telephone number of the person seeking review or that person’s representative, or shall be on a form
prescribed by the commission.

d.  Upon the filing of a timely and perfected appeal, the applicant has the right to a contested case
proceeding, as set forth supra in these rules.

4.6(2) The stewards shall monitor, supervise, and regulate the activities of occupational and
pari-mutuel racetrack licensees. A steward may investigate any questionable conduct by a licensee for
any violation of the rules or statutes. Any steward may refer an investigation to the board of stewards
upon suspicion that a licensee or nonlicensee has committed a violation of the rules or statutes.

4.6(3) A steward shall summarily suspend an occupational license when a licensee has been
formally arrested or charged with a crime that would disqualify the licensee, if convicted, from holding
a license and the steward determines that the licensee poses an immediate danger to the public health,
safety, or welfare of the patrons, participants, or animals associated with a facility licensed under lowa
Code chapter 99D or 99F. Upon proof of resolution of a disqualifying criminal charge or formal arrest,
regardless of summary suspension of a license, the stewards shall take one of the following courses of
action:

a. If the license was summarily suspended and the charges are dismissed or the licensee is
acquitted of the charges, the stewards shall reinstate the license.

b.  If the licensee is convicted of the charges, the stewards shall deny the license.

c.  Ifthe licensee is convicted of a lesser charge, it is at the discretion of the stewards whether to
reinstate or deny the license pursuant to 491—Chapter 6.

4.6(4) The stewards may summarily suspend an occupational license in accordance with rule
491—4.47(17A).

4.6(5) Hearings before the board of stewards intended to implement Iowa Code section 99D.7(13)
shall be conducted under the following parameters:

a. Upon finding of reasonable cause, the board shall schedule a hearing to which the license holder
shall be summoned for the purpose of investigating suspected or alleged misconduct by the license holder.
The license holder may request a continuance in writing for good cause not less than 24 hours prior to
the hearing except in cases of unanticipated emergencies. The continuance need not necessarily stay any
intermediate sanctions.
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b.  The notice of hearing given to the license holder shall give adequate notice of the time, place
and purpose of the board’s hearing and shall specify by number the statutes or rules allegedly violated.
If a license holder, after receiving adequate notice of a board meeting, fails to appear as summoned, the
license holder will be deemed to have waived any right to appear and present evidence to the board.

c¢.  The board has complete and total authority to decide the process of the hearing. The
administrator may designate an employee to assist and advise the board of stewards through all aspects
of the hearing process. The board shall recognize witnesses and either question the witnesses or allow
them to give a narrative account of the facts relevant to the case. The board may request additional
documents or witnesses before making a decision. The licensee has no right to present testimony,
cross-examine witnesses, make objections, or present argument, unless specifically authorized by the
board.

d. It is the duty and obligation of every licensee to make full disclosure at a hearing before the
board of any knowledge possessed regarding the violation of any rule, regulation or law concerning
racing and gaming in lowa. No person may refuse to testify before the board at any hearing on any
relevant matter within the authority of the board, except in the proper exercise of a legal privilege. No
person shall falsely testify before the board.

e.  Persons who are not holders of a license or occupational license and who have allegedly violated
commission rules or statute, or whose presence at a track is allegedly undesirable, are subject to the
authority of the board and to any penalties, as set forth in rule 491—4.7(99D,99F).

f The board of stewards has the power to interpret the rules and to decide all questions not
specifically covered by them. The board of stewards has the power to determine all questions arising with
reference to the conduct of racing, and the authority to decide any question or dispute relating to racing
in compliance with rules promulgated by the commission or policies approved for licensees, and persons
participating in licensed racing or gaming agree in so doing to recognize and accept that authority. The
board may also suspend the license of any license holder when the board has reasonable cause to believe
that a violation of law or rule has been committed and that the continued performance of that individual
in a licensed capacity would be injurious to the best interests of racing or gaming.

g The board of stewards shall enter a written decision after each hearing. The decision shall state
whether there is a violation of the rules or statutes and, if so, shall briefly set forth the legal and factual
basis for the finding. The decision shall also establish a penalty for any violation. The board of stewards
has the authority to impose any penalty, as set forth in these rules.

h. Rescinded TAB 9/29/04, effective 11/3/04.

i.  Upon the filing of a timely and perfected appeal, the licensee has the right to a contested case
proceeding, as set forth supra in these rules.

4.6(6) A steward may eject and exclude any person from the premises of a pari-mutuel racetrack,
excursion gambling boat, or gambling structure for any reason justified by the rules or statutes. The
steward may provide notice of ejection or exclusion orally or in writing. The steward may define the
scope of the exclusion to any degree necessary to protect the integrity of racing and gaming in lowa. The
steward may exclude the person for a certain or indefinite period of time.

4.6(7) The stewards shall have other powers and duties set forth in the statutes and rules, and as
assigned by the administrator.

4.6(8) Informal settlements. A licensee may enter into a written stipulation representing an informed
mutual consent with the stewards. This stipulation must specifically outline the violation and the penalty
imposed. Stipulations must be approved by the board of stewards. Stipulations are considered final

agency action and cannot be appealed.
[ARC 8029B, IAB 8/12/09, effective 9/16/09]

491—4.7(99D,99F) Penalties (gaming board and board of stewards). All penalties imposed will be
promptly reported to the commission and facility in writing. The board may impose one or more of
the following penalties: eject and exclude an individual from a facility; revoke a license; suspend a
license for up to five years from the date of the original suspension; place a license on probation; deny a
license; impose a fine of up to $1000; or order a redistribution of a racing purse or the payment of or the
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withholding of a gaming payout. The board may set the dates for which the suspension must be served.
The board may also suspend the license of any person currently under suspension or in bad standing in
any other state or jurisdiction by a state racing or gaming commission. If the punishment so imposed is
not sufficient, in the opinion of the board, the board shall so report to the commission.

4.7(1) Fines shall be paid within ten calendar days of receipt of the ruling, by the end of business
hours, at any commission office. Nonpayment or late payment of a fine may result in an immediate
license suspension. All fines are to be paid by the individual assessed the fine.

4.7(2) If the fine is appealed to the board, the appeals process will not stay the fine. The fine will be
due as defined in subrule 4.7(1).

4.7(3) If the party is successful in the appeal, the amount of the fine will be refunded to the party as
soon as possible after the date the decision is rendered.

4.7(4) Refunds due under subrule 4.7(3) will be mailed to the party’s current address on record.

4.7(5) When a racing animal or the holder of an occupational license is suspended by the board at one
location, the suspension shall immediately become effective at all other facilities under the jurisdiction

of the commission.
[ARC 9987B, IAB 2/8/12, effective 3/14/12; ARC 1456C, IAB 5/14/14, effective 6/18/14]

491—4.8(99D,99F) Effect of another jurisdiction’s order. The commission or board may take
appropriate action against a license holder or other person who has been excluded from a track
or gaming establishment in another jurisdiction to exclude that person from any track or gaming
establishment under the commission’s jurisdiction. Proceedings shall be conducted in the same manner
as prescribed by these rules for determining misconduct on Iowa tracks or in gaming establishments
and shall be subject to the same appeal procedures.

The commission and stewards shall have discretion to honor rulings from other jurisdictions
regarding license suspension or revocation or the eligibility of contestants. Whenever the commission
decides to honor an order from another jurisdiction, the commission representatives shall schedule
a hearing at which the licensee shall be required to show cause as to why the license should not be
suspended or revoked.

491—4.9(99D,99F) Service of administrative actions. Any administrative action taken against an
applicant or occupational licensee shall be served on the applicant or occupational licensee by personal
service or by certified mail with return receipt requested to the last-known address on the application.

4.9(1) Ifthe applicant or licensee is represented by legal counsel, a copy of the written decision shall
also be provided to legal counsel by regular mail. However, the applicant or licensee must still be served
in accordance with this rule.

4.9(2) If the administrative action involves an alleged medication violation that could result in
disqualification of a contestant, the stewards shall provide by regular mail notice of the hearing and all
subsequent rulings to the owner of the contestant.

491—4.10(99D,99F) Appeals of administrative actions. A license applicant or an occupational
licensee may appeal a denial, suspension or ruling. An appeal must be made in writing to the office
of the gaming representative or the commission office in Des Moines. An appeal may also be filed by
facsimile, electronic mail, or any other method as determined by the administrator. The appeal must
be received within 72 hours of service of the decision and is not considered filed until received by the
commission. For any appeal of a decision rendered pursuant to 491—paragraph 10.4(4)“d”’(3)“1,”
the appeal must be received within 72 hours of any such decision and the standard of review will
be abuse of discretion. The appeal must contain numbered paragraphs and set forth the name of the
person seeking review; the decision to be reviewed; separate assignments of error; clear and concise
statement of relevant facts; reference to applicable statutes, rules or other authority; prayer setting
forth relief sought; and signature, name, address, and telephone number of the person seeking review
or that person’s representative; or shall be on a form prescribed by the commission. If a licensee is
granted a stay of a suspension pursuant to 491—4.45(17A) and the ruling is upheld in a contested case
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proceeding, the board of stewards may reassign the dates of suspension so that the suspension dates are

served in the state of lowa.
[ARC 0734C, IAB 5/15/13, effective 6/19/13; see Delay note at end of chapter]

491—4.11 to 4.19 Reserved.

DIVISION II
CONTESTED CASES

491—4.20(17A) Requests for contested case proceedings not covered in Division I. Any person or
entity claiming an entitlement to a contested case proceeding, which is not otherwise covered by the
procedures set forth in Division I, shall file a written request for such a proceeding within the time
specified by the particular rules or statutes governing the subject matter or, in the absence of such law,
the time specified in the commission action in question.

The request for a contested case proceeding should state the name and address of the requester,
identify the specific commission action which is disputed and, if the requester is represented by a lawyer,
identify the provisions of law or precedent requiring or authorizing the holding of a contested case
proceeding in the particular circumstances involved, and include a short and plain statement of the issues
of material fact in dispute.

491—4.21(17A) Notice of hearing.

4.21(1) Delivery. Delivery of the notice of hearing constitutes the commencement of the contested
case proceeding. Delivery may be executed by:

a. Personal service as provided in the Iowa Rules of Civil Procedure; or

b.  Certified mail, return receipt requested; or

c.  First-class mail; or

d.  Publication, as provided in the lowa Rules of Civil Procedure.

4.21(2) Contents. The notice of hearing shall contain the following information:

a. A statement of the time, place, and nature of the hearing;

b. A statement of the legal authority and jurisdiction under which the hearing is to be held,

c. A reference to the particular sections of the statutes and rules involved;

d. A short and plain statement of the matters asserted. If the commission or other party is unable to
state the matters in detail at the time the notice is served, the initial notice may be limited to a statement
of the issues involved. Thereafter, upon application, a more definite and detailed statement shall be
furnished;

e.  ldentification of all parties including the name, address and telephone number of the person
who will act as advocate for the commission or the state and of parties’ counsel where known;

£ Reference to the procedural rules governing conduct of the contested case proceeding;

g Reference to the procedural rules governing informal settlement;

h.  Identification of the presiding officer, if known. If not known, a description of who will serve as
presiding officer (e.g., agency head, members of multimembered agency head, administrative law judge
from the department of inspections and appeals); and

i.  Notification of the time period in which a party may request, pursuant to lowa Code section
17A.11(1) “a” and rule 491—4.22(17A), that the presiding officer be an administrative law judge.

491—4.22(17A) Presiding officer. Contested case hearings may be heard directly by the commission.
The commission, or the administrator, shall decide whether it will hear the appeal or whether the appeal
will be heard by an administrative law judge who shall serve as the presiding officer. When the appeal
is heard by an administrative law judge, the administrative law judge is authorized to issue a proposed
decision.

4.22(1) Any party who wishes to request that the presiding officer assigned to render a proposed
decision be an administrative law judge employed by the department of inspections and appeals must
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file a written request within 20 days after service of a notice of hearing which identifies or describes the
presiding officer as the commission chair, members of the commission or commission employees.

4.22(2) The administrator may deny the request only upon a finding that one or more of the following
apply:

a.  Neither the administrator nor any officer of the commission under whose authority the contested
case is to take place is a named party to the proceeding or a real party in interest to that proceeding.

b.  There is a compelling need to expedite issuance of a final decision in order to protect the public
health, safety, or welfare.

c.  The case involves significant policy issues of first impression that are inextricably intertwined
with the factual issues presented.

d.  The demeanor of the witnesses is likely to be dispositive in resolving the disputed factual issues.

e.  Funds are unavailable to pay the costs of an administrative law judge and an interagency appeal.

/- The request was not timely filed.

g The request is not consistent with a specified statute.

4.22(3) The administrator shall issue a written ruling specifying the grounds for the decision within
20 days after a request for an administrative law judge is filed.

4.22(4) An administrative law judge assigned to act as presiding officer in a contested case shall
have a Juris Doctorate degree unless waived by the agency.

4.22(5) Except as provided otherwise by rules 491—4.41(17A) and 491—4.42(17A), all rulings by
an administrative law judge acting as presiding officer are subject to appeal to the commission. A party
must seek any available intra-agency appeal in order to exhaust adequate administrative remedies.

4.22(6) Unless otherwise provided by law, the commission, when reviewing a proposed decision
upon intra-agency appeal, shall have the powers of and shall comply with the provisions of this chapter
which apply to presiding officers.

491—4.23(17A) Waiver of procedures. Unless otherwise precluded by law, the parties in a contested
case proceeding may waive any provision of this chapter. However, the commission in its discretion
may refuse to give effect to such a waiver when it deems the waiver to be inconsistent with the public
interest.

491—4.24(17A) Telephone proceedings. The presiding officer may resolve preliminary procedural
motions by telephone conference in which all parties have an opportunity to participate. Other
telephone proceedings may be held with the consent of all parties. The presiding officer will determine
the location of the parties and witnesses for telephone hearings. The convenience of the witnesses or
parties, as well as the nature of the case, will be considered when location is chosen.

491—4.25(17A) Disqualification.

4.25(1) A presiding officer or other person shall withdraw from participation in the making of any
proposed or final decision in a contested case if that person:

a. Has a personal bias or prejudice concerning a party or a representative of a party;

b.  Has personally investigated, prosecuted or advocated in connection with that case, the specific
controversy underlying that case, another pending factually related contested case, or a pending factually
related controversy that may culminate in a contested case involving the same parties;

c.  Issubject to the authority, direction or discretion of any person who has personally investigated,
prosecuted or advocated in connection with that contested case, the specific controversy underlying that
contested case, or a pending factually related contested case or controversy involving the same parties;

d. Hasacted as counsel to any person who is a private party to that proceeding within the past two
years;

e. Has a personal financial interest in the outcome of the case or any other significant personal
interest that could be substantially affected by the outcome of the case;

/. Has a spouse or relative within the third degree of relationship that:

(1) TIs a party to the case, or an officer, director or trustee of a party;
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(2) Is a lawyer in the case;

(3) Is known to have an interest that could be substantially affected by the outcome of the case; or

(4) Is likely to be a material witness in the case; or

g Has any other legally sufficient cause to withdraw from participation in the decision making in
that case.

4.25(2) The term “personally investigated” means taking affirmative steps to interview witnesses
directly or to obtain documents or other information directly. The term “personally investigated” does
not include general direction and supervision of assigned investigators, unsolicited receipt of information
which is relayed to assigned investigators, review of another person’s investigative work product in the
course of determining whether there is probable cause to initiate a proceeding, or exposure to factual
information while performing other commission functions, including fact gathering for purposes other
than investigation of the matter which culminates in a contested case. Factual information relevant to
the merits of a contested case received by a person who later serves as presiding officer in that case shall
be disclosed if required by lowa Code section 17A.17 and subrules 4.25(3) and 4.39(9).

4.25(3) In a situation where a presiding officer or other person knows of information which might
reasonably be deemed to be a basis for disqualification and decides voluntary withdrawal is unnecessary,
that person shall submit the relevant information for the record by affidavit and shall provide for the
record a statement of the reasons for the determination that withdrawal is unnecessary.

4.25(4) If a party asserts disqualification on any appropriate ground, including those listed in subrule
4.25(1), the party shall file a motion supported by an 